
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF COLORADO

In re: )
)

BRYAN RIVERA ) Case No. 01-15995 DEC
SSN xxx-xx-6083 ) Chapter 7
and )
JUANITA RIVERA )
SSN xxx-xx-0317, )

)
Debtors. )

The Honorable Donald E. Cordova
United States Bankruptcy Judge:

ORDER

On August 17, 2001, this Court issued to the Chapter 7 Trustee, M. Stephen Peters, an
Order To Show Cause concerning the Trustee’s claim, as property of the estate, to what had been
characterized as the Debtors’ “2001 tax rebate check.”  On August 22, 2001, the Trustee filed a
response indicating that the “tax rebate . . . probably is not property of the estate.”  The Court
agrees with the Trustee.

Although the recent changes to the Internal Revenue Code apply to a variety of tax issues,
the provisions giving rise to the funds at issue in this case are relatively straightforward.  See
Economic Growth and Tax Relief Reconciliation Act of 2001, Pub. L. No. 107-16, 115 Stat. 38
(to be codified in scattered sections of 26 U.S.C.) (hereinafter “Tax Relief Act”).  Among other
changes, the Tax Relief Act alters the tax rates for taxable years beginning after December 31,
2000, creating a new 10% tax bracket.  See id. at § 101(a).  Section 101(b) of the Tax Relief Act
then provides for an accelerated application of the new tax brackets and an advance payment for
taxpayers eligible for a credit for the 2001 taxable year.  According to the Internal Revenue
Service, this “advance payment of a 2001 tax credit . . . is a reduction of tax and is not taxable
income on the federal tax return.”  I.R.S. Release No. FS-2001-09 (June 2001), available at
http://www.irs.gov/ind_info/apinfo/index.html.

The amount of the advance payment is based on the amount of tax liability for the year
2000.  See id. (“In general, individuals who had a federal income tax liability for 2000 . . . are
eligible for a 2001 advance payment this year.”); see also Pub. L. No. 107-16, 115 Stat. 38, §
101(b).  The funds distributed this year represent a tax credit for the 2001 tax year.  The Debtors
filed their Chapter 7 petition in this case on April 27, 2001.  Thus, the “2001 tax rebate check”
referenced in the Trustee’s motion is post-petition, rather than pre-petition property of the estate
under 11 U.S.C. § 541.  See 15 COLLIER ON BANKRUPTCY ¶ TX 15.06[1][a] at TX15-47
(Lawrence P. King, et al. eds. 15th ed. rev. 2001) (“The Internal Revenue Code provides that the
`general rule’ is that a taxable year in which a petition under Title 11 [of the United States Code]



is filed is a postpetition year.”); see also 26 U.S.C. § 1398(d) (“the taxable year of the debtor shall
be determined without regard to the case under Title 11 of the United States Code”).  The
Trustee acknowledges that the funds at issue are “in reality an advance on the taxpayers’ 2001 tax
refund that would otherwise have been paid or credited to [them] in 2002 for [their] 2001 tax
return,” and, therefore, the Debtors are not required to turn those funds over to the Trustee. 
Accordingly it is

ORDERED that the Order to Show Cause dated August 17, 2001, is VACATED.    

DATED: August _____, 2001.

BY THE COURT:

___________________________
Donald E. Cordova
United States Bankruptcy Judge


