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IN THE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF COLORADO
The Honorable Michad E. Romero

Inre

Case No. 03-24760 MER
Chapter 11

GEORGE WILLIAM BARNES,

Debtor.

N N N N N

ORDER DENYING DEBTOR’'SMOTION FOR
EXTENSION OF TIME TO FILE PLAN

The Debtor, George WilliamBarnes, d/b/aBarnes Enginesring Company, made the small business
electionunder 11 U.S.C. 8§ 1121(e). The Debtor sought an order of this Court dlowinghim tofileaplan
asrequired by 11 U.S.C. § 1121(e)(2) subsequent to the expirationof the 160-day deadline. The United
States Trustee objected to this motion contending that the Bankruptcy Code did not provide for the
requested relief. After consdering argumentsof counsel and careful examinationof dl the evidence before
it, this Court concludes that it cannot grant the requested relief.

FACTS

Onduly 29, 2003, the Debtor, George William Barnes, d/b/a Barnes Engineering Company, filed
for protection under Chapter 11 of the Bankruptcy Code (11 U.S.C. § 101, et seq.). Inhisvoluntary
petition, the Debtor made the eection to be consdered a amdl business as defined in 11 U.S.C.
88 101(51C) and 1121(e). On January 5, 2004, one day before the expiration of the 160-day deadline
to filea plan asrequired by 11 U.S.C. 8 1121(e)(2), the Debtor filed his motion seeking an extension of
the Statutory requirement.

TheDebtor arguesthe extens onwas necessary because he hasbeenfocusinghiseffortsonbuilding
his business, increasing customer orders and significantly increasing the company’s cash flow. He further
argues that the effect of these effortswould assst in the development of an effective plan of reorganization
from which dl creditors would benefit. The Debtor suggedts that an extension of the filing deadline is
proper whenthe language of 11 U.S.C. § 1121 isread inconjunctionwith11 U.S.C. 88 105(a) and (d)(2)
and Fed.R.Bankr.P. 9006(b)(1). The United States Trustee objected to the requested relief.



DISCUSSION

The Bankruptcy ReformAct of 1994, Pub. L. No. 103-394, amended severa aspects of Chapter
11 to gpply incaseswhereadebtor isa“smal business” These amendments were crested “to expedite
the process by which small businesses may reorganize under chapter 11.” Floor Statements on the
Bankruptcy Reform Act of 1994, 140 Cong. Rec. H10752, H10768 (daily ed. October 4, 1994)
(analysis of Act’s provisions gppended to remarks of Rep. Brooks) (1994 WL 545773). Upon making
the dection, a debtor can take advantage of a more abbreviated confirmation process, including more
liberal provisions for disclosure and solicitation. See H.R. Rep. 103-834, 103 Cong., 2" Sess. 30
(October 4, 1994); 140 Cong. Rec. H10768 (October 4, 1994).2 To regp the bendfits of this expedited
process, a debtor must meet certain abbreviated time deadlines. Included in these deedlines is the time
restriction for filing aplan contained in 11 U.S.C. § 1121(e), the subject of this dispute.

In andyzing whether the rdlief requested by the Debtor can be granted, atwo-step process needs
to be employed. Initialy, the Court must determinewhether 11 U.S.C. 8 1121 itsdlf providesamechanism
throughwhichanextensoncanbe granted. If no such authority exists, it must then be determined whether
there are any other provisons of the Bankruptcy Code or Bankruptcy Ruleswhichcan be gpplied to grant
the requested relief. Any andysis must therefore begin with a detalled look at the operative Satute.

11 U.SC. 8 1121 ishbrief and clear in its relevant language:

(e) Inacaseinwhich the debtor isasmall business and dects to be considered

asmdl busness-
(1) only the debtor may file aplan until after 100 days after the date of the

order for rdief under this chapter;

(2) dl plans shdl be filed within 160 days after the date of the order for rdief;
and

(3) on request of a party in interest made within the respective periods
specified inparagraphs (1) and (2) and after notice and a hearing, the court may—

1 11 U.S.C. 8101(51)(c) definesa “small business’ as:

[A] person engaged in commercial or business activities (but does not include a person
whose primary activity is the business of owning or operating real property and activities
incidental thereto) whose aggregate noncontingent liquidated secured and unsecured debts
as of the date of the petition do not exceed $2,000,000.

2 Certain of the operative provisions include: (1) §1102(a)(3) —dispensing with the official unsecured
creditors committee upon a showing “for cause;” (2) § 1125(f) — providing for the “conditional” approval of a
disclosure statement subject to final approval after noticeand a hearing, allowing the use of such adocument for
solicitation purposes. As part of this section, the hearing on final approva of the disclosure statement is
combined with the hearing on the confirmation of the plan.
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(A) reduce the 100-day period or the 160-day period specified in
paragraph (1) or (2) for cause; and

(B) increase the 100-day period specified inparagraph (1) if the debtor
showsthat the need for anincrease is caused by circumstancesfor whichthe
debtor should not be held accountable.

It isabadc rule of statutory construction that a statute must be interpreted to mean what it says.
DeMassav. Maclntyre (InreMaclntyre), 74 F.3d 186, 188 (9™ Cir. 1996). When particular language
isincluded in one section of a Satute but omitted in another section of the same statute, the Court should
assume that Congress acted intentiondly and purposefully in including or excluding thet language. Fields
v. Mans, 516 U.S. 59, 67 (1995).

It is against this backdrop that 11 U.S.C. 8§ 1121(e) must be examined. The statute allows
reduction for cause of either the 100-day exclusivity period or the 160-day period during whichany party
may fileaplan. 11 U.SC. § 1121(e)(3)(A). The Statute further dlows for the extension of the 100-day
exdusvity period, but only upon a showing that the need for an increase is caused by circumstances for
whichthe debtor should not be hdd accountable. 11U.S.C. 8 1121(e)(3)(B). Thereisno provisonwithin
11 U.S.C. § 1121(e) which spexificaly indicates the 160-day period for plan filing can be extended.
Because 11 U.S.C. § 1121(e) does not contain any specific language dlowing for an extension of the
established deadline, it must be presumed that Congress made a conscious determination to exclude the
language when it passed this subsection.

Sucha conclus onhas been confirmed by those few courtswhichhavea so looked at this question.
SeelnreWin Trucking, Inc., 236 B.R. 774, 779 (Bankr. D. Utah 1999); Inre Western Steel & Metals,
Inc., 200 B.R. 873, 875 (Bankr. SD. Cd. 1996). As aresult, the Debtor’s request for relief must be
denied unless another provision of the Bankruptcy Code can provide for such aresuilt.

Not surprisingly, the Debtor citesto 11 U.S.C. 88 105(a) and (d) as statutory support for the
requested extension. Section 105isan omnibus statute phrased in such termsasto bethe basisfor abroad
exercise of power by the courts in the adminigtration of a bankruptcy case. See generally 2 Collier on
Bankruptcy 1105.01 (15" Ed. 2003). The Bankruptcy Code providesthe Court, pursuant to 11 U.S.C.
§ 105(a), with expansive equitable powers to “issue any order, process or judgment that is necessary or
appropriate to carry out the provisons of this titte” 11 U.S.C. § 105(a). Section 105(d) specificdly
provides the Court may set a date for the filing of a disclosure statement and plan. 11 U.SC. §
105(d)(2)(B)(i). However, the broad grant of power in Section 105 is not unlimited.

3Thereareseveral other provisions in the Bankruptcy Code in which the Court has been given the power
to grant extensions of time. For example, in addition to 11 U.S.C. § 1121(e)(3)(B), 11 U.S.C. § 365 of the
Bankruptcy Code provides for the granting on an extension of the timelimitsfor accepting or rejecting executory
contracts or unexpired leases of non-residential real property. See 11 U.S.C. 8 365(d)(1) and (4).

-4-



The gtarting point for the Court’s andlyss of its Section 105 authority is to recognize the generd
rule that a bankruptcy court possesses only the jurisdiction and powers expressly or by necessary
implication conferred by Congress. First State Bank v. Sand Springs StateBank, 528 F.2d 350, 353
(10" Cir. 1976). Even though a bankruptcy court is essentialy a court of equity, its broad equitable
powers may only beexercised inamanner cons stent withthe express provisons of the Bankruptcy Code.
E.g., Inre Western Real Estate Fund, Inc., 922 F.2d 592, 601 (10" Cir. 1990), modified by Able v.
West, 932 F.2d 898 (10" Cir. 1991). See generally Norwest Bank Worthingtonv. Ahlers, 485 U.S.
197, 206 (1988).*

As noted above, this Court believesthe languagein 11 U.S.C. § 1121(¢e) isplanand dear iniits
prohibition of extending the 160-day plan filing deadline whena debtor makesthe smdl business dection.
The Court therefore cannot useits broad 11 U.S.C. 8 105 powers to contravene that deadline.

Fndly, the Debtor’ sreferenceto Rule 9006(b) of the Federal Rules of Bankruptcy Procedurea so
must beregjected.® Title 28 U.S.C. § 2075 which implements the Bankruptcy Rules, providesthat “[such
rules shdl not abridge, enlarge or modify any substantive right.” Thus, the Bankruptcy Rules cannot
override subgtantive provisions providedinthe Bankruptcy Code and * any conflict between the Bankruptcy
Code and the Bankruptcy Rules mugt be settled in favor of the Code.” E.g., In re Pacific Atlantic
Trading Co., 33 F.3d 1064, 1066 (9" Cir. 1994).

CONCLUSION
The language of 11 U.S.C. § 1121(e) is clear and plain and requires that when asmal business
election is made by a Chapter 11 debtor, its plan of reorganization must be filed within 160 days of the

order for rdief. It istherefore

ORDERED, that the Motion for Extension of Timeto File aPlan is hereby DENIED.

4Section 105(d) itsalf specifically incorporates this limitation when it notes theability to set certain dates,
including deadlines for the filing of plans and disclosure statements, must not be exercised in a manner
“inconsistent with another provision of thistitle” 11 U.S.C. § 105(d)(2).

SRule 9006(b)(1) states:

(b) Enlargement.

(1) In General. Except as provided in paragraphs (2) and (3) of this subdivision, when
an act is required or alowed to be done at or within a specified period by these rules or by a
notice given thereunder or by order of court, the court for causeshownmay at any time in its
discretion (1) with or without motion or noticeorder the period enlarged if the request therefor
is made before the expiration of the period originally prescribed or as extended by a previous
order or (2) on motion made after the expiration of the specified period permit the act to be
done where the failure to act was the result of excusable neglect.
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Dated: March 30, 2004, nunc pro tunc, March 16, 2004.

BY THE COURT

Michadl E. Romero
U.S. Bankruptcy Judge



